STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
HENRY DAVI S,
Petitioner,
and

FLORI DA PUBLI C EMPLOYEES
COUNCI L 79, AFSCME, AFL-CIQ

| nt ervenor,
VS. Case No. 05-3532RU

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N N N N N N N N

FI NAL ORDER OF DI SM SSAL

The instant case involves a challenge to the foll ow ng
statenent, which is contained in Respondent’s Operating
Procedure No. 60-02, paragraph 1-10.b.(4): "In no case shall a
Career Service enpl oyee who has been term nated for cause, or
has resigned in lieu of term nation or while the subject of an
i nvestigation be enployed or re-enployed by the Departnent”
(Chal | enged St atenent).

On Decenber 2, 2005, the undersigned issued an Order
Pl aci ng Case in Abeyance and Requiring Status Report, which

provided, in pertinent part, as foll ows:



It appearing that Respondent is acting
expeditiously and in good faith to adopt a
rul e that addresses the statenent (contained
i n Respondent’ s Operating Procedure No. 60-
02) that is the subject of the instant
controversy, this matter is hereby placed in
abeyance pendi ng the outcone of the

rul emaki ng process, as suggested by
Respondent .

No |l ater than 30 days fromthe date of this
Order, Respondent shall advise the
undersigned in witing of the status of the
rul emaki ng process. If it appears from
Respondent’ s status report that Respondent
is not acting expeditiously and in good
faith, or if Respondent fails to tinely file
the required status report, the final
hearing in this case [which had originally
been schedul ed for Cctober 21, 2005] wll be
reschedul ed without del ay.

On Decenber 29, 2005, Respondent filed a Notice to Court,
in which it advised, anong other things, that it had
"voluntarily taken" the following action: "Striking from
[ Respondent’ s QOperating Procedure] 60-02, dated January 5, 2004,
paragraph 1-10.b.(4), inits entirety." On January 3, 2006, the
under si gned issued an Order Directing Response, requiring the
parties to advise himin witing, within ten days, "as to what
action, if any, they suggest[ed] the undersigned should take in
light of the events recited in Respondent’s Notice to Court."

On January 12, 2006, Petitioner and Intervenor filed their
Response to the January 3, 2006, Order Directing Response,

suggesting that the undersigned "should continue jurisdiction of

this case, and declare the challenged statenent a violation of



Section 120.54(1)(a), Florida Statutes,” as well as award
“reasonabl e costs and attorney fees to the Petitioner and his
attorney pursuant to Section 120.595(4), Florida Statutes."
Respondent requested, and was granted, an extension of tine

until January 23, 2006, to file its response. On January 23,
2006, Respondent filed its Response to Order Directing Response,
"urg[ing] denial of the petition [filed by Petitioner], or
alternatively, dismssal on the petition, as noot." Appended to
Respondent’s Response was a Decenber 23, 2005, nenorandum from
Respondent’s Secretary, addressed to the "Central Ofice
Leadership Team Regional Director[s], D strict Adm nistrators,
[and] Hospital Administrators,” which read as foll ows:

This menorandum clarifies the departnent’s

policy relative to enploynent. Effective

i mredi ately, Section 1-10.b.(4), Children

and Fam |ies Operating Procedure (CFOP) NO

60-02, Chapter 1, Recruitnment, Assessnent

and Selection, is revised to read:

"(4) Approval to hire an applicant nust be

obtained in witing fromthe District

Adm ni strator, Regional Director, or

Hospital Administrator for their respective

positions, and the Deputy Secretary for

Headquarters positions, if the hiring

authority recommends enpl oynent of an
appl i cant descri bed bel ow

a) a permanent Career Service enpl oyee who
was di sm ssed by the departnent or
anot her state agency for cause;

b) other enployees dism ssed by the
departnent or anot her state agency;




c) any enployee who has resigned fromthe
departnent or another state agency in
lieu of dismssal, or;

d) any enpl oyee who has resigned fromthe
departnent or another state agency while
the subject of an investigation."

The O fice of Human Resources is currently
updating and revising CFOP NO. 60-02,
Chapter 1, Recruitnent, Assessnent and

Sel ection, which will incorporate the above
provision. In addition, CFOP NO 60-08,
Chapter 8, Enpl oyee Separations and

Ref erence Checks is currently being updated
to incorporate a revised Notice of
Separation formthat must be conpleted for
all enpl oyees separating fromthe

depart nent.

A tel ephone conference call was held on January 27, 2006,
during which the parties were given the opportunity to present
further argunment in support of their respective positions on how
t he undersigned should proceed in the instant case.

On that sane day (January 27, 2006), follow ng the
t el ephone conference call, Respondent filed a Suppl enental
Notice to the Court, in which it stated the foll ow ng:

(1) Respondent does not intend to rely upon
t he statenent appearing in CFOP 62-02,
Chapter 1, Recruitnment, Assessnent and

Sel ection, paragraph 1-10.b.4., bearing an
effective date January 5, 2004, as the basis
of future agency action.

(2) The statenent set forth in CFOP 62- 02,
Chapter 1, Recruitment, Assessnent and

Sel ection, paragraph 1-10.b.4., bearing the
effective date January 5, 2004, is abandoned
in terms of the basis of future agency
action.



(3) By way of further clarification, the
"statenment” that is the subject of this
suppl emental notice reads as foll ows:

"(4) In no case shall a Career Service
enpl oyee who has been term nated for cause,
or has resigned in lieu of term nation or
whil e the subject of an investigation be
enpl oyed or re-enployed by the Departnent
[of Children and Fam |y Services]."

For the reasons that follow, the undersigned agrees with
Respondent that, in light of Respondent's voluntary
"abandon[nent]" of its further reliance on the Chall enged
Statenent, dism ssal of Petitioner's petition is in order.

In his petition (the filing of which initiated this
action), Petitioner contends that the Chall enged Statenent
constitutes a "rule,” wthin the neaning of Section 120.52(15),
Florida Statutes, which provides as foll ows"

"Rul e" nmeans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
describes the procedure or practice

requi rements of an agency and i ncl udes any
form whi ch i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.
The term al so i ncludes the anmendnent or
repeal of a rule. The term does not

i ncl ude:

(a) Internal managenent nenoranda which do
not affect either the private interests of
any person or any plan or procedure
inportant to the public and whi ch have no



application outside the agency issuing the
menor andum

(b) Legal nenoranda or opinions issued to
an agency by the Attorney CGeneral or agency
| egal opinions prior to their use in
connection with an agency acti on.

(c) The preparation or nodification of:
1. Agency budgets.

2. Statenents, nmenoranda, or instructions
to state agencies issued by the Chief
Financial Oficer or Conptroller as chief
fiscal officer of the state and relating or
pertaining to clainms for paynent submtted
by state agencies to the Chief Financi al

O ficer or Conptroller.

3. Contractual provisions reached as a
result of collective bargaining.

4. Menoranda i ssued by the Executive Ofice

of the Governor relating to information
resources managenent.

Not every agency statenent is a "rule,"” as defined by Section
120.52(15). Only agency "statenents of general applicability,
i.e., those statenments which are intended by their own effect to
create rights, or to require conpliance, or otherw se to have

the direct and consistent effect of law " fall within this

definition. Departnent of H ghway Safety and Mt or Vehicl es v.

Schluter, 705 So. 2d 81, 82 (Fla. 1st DCA 1997); and MDonal d v.

Departnent of Banki ng and Fi nance, 346 So. 2d 569, 581 (Fla. 1st

DCA 1977).



Petitioner further contends in his petition that the
Chal | enged St atement was not, but shoul d have been, adopted in
accordance with the rul emaki ng procedures set forth in Section
120.54(1)(a), Florida Statutes, which provides as foll ows:

Rul emaking is not a matter of agency

di scretion. Each agency statenent defined
as a rule by s. 120.52 shall be adopted by

t he rul emaki ng procedure provided by this
section as soon as feasible and practicable.

1. Rulenmaking shall be presuned feasible
unl ess the agency proves that:

a. The agency has not had sufficient tine
to acquire the know edge and experience
reasonably necessary to address a statenent
by rul emaki ng;

b. Related natters are not sufficiently
resol ved to enable the agency to address a
statenment by rul emaki ng; or

c. The agency is currently using the

rul emaki ng procedure expeditiously and in
good faith to adopt rules which address the
st at enent .

2. Rulemaking shall be presuned practicable
to the extent necessary to provide fair
notice to affected persons of rel evant
agency procedures and applicable principles,
criteria, or standards for agency decisions
unl ess the agency proves that:

a. Detail or precision in the establishnent
of principles, criteria, or standards for
agency decisions is not reasonabl e under the
ci rcunst ances; or

b. The particular questions addressed are
of such a narrow scope that nore specific
resolution of the matter is inpractical
outside of an adjudication to determ ne the



substantial interests of a party based on
i ndi vi dual circunstances.

"Section 120.54(1)(a) expresses the Legislature's intent that

agenci es adopt a statenent that

rul e through the rul enaki ng process whenever

possi bl e. ™

Is the equivalent of a rule as a

Osceol a

Fi sh Farners Association, Inc. v. Division of Adm nistrative

Hear i ngs,

830 So. 2d 932, 934 (Fla. 4th DCA 2002).

Petitioner is seeking relief fromthis alleged violation of

Section 120.54(1)(a), Florida Statutes, pursuant to Section

120.56(4),

AGENCY STATEMENTS DEFI NED AS RULES; SPECI AL PROVI SI ONS, *

Florida Statutes, which is entitled, "CHALLENG NG

provi des as follows:

(a) Any person substantially affected by an
agency statenment nmay seek an admi nistrative
determi nation that the statenent viol ates s.
120.54(1)(a). The petition shall include
the text of the statenent or a description
of the statenent and shall state with
particularity facts sufficient to show that
the statenment constitutes a rule under s.
120.52 and that the agency has not adopted
the statenment by the rul emaki ng procedure
provi ded by s. 120.54.

(b) The admnistrative | aw judge may extend
the hearing date beyond 30 days after

assi gnnment of the case for good cause. If a
hearing is held and the petitioner proves
the allegations of the petition, the agency
shal | have the burden of proving that

rul emaki ng is not feasible and practicable
under s. 120.54(1)(a).

(c) The administrative |aw judge may
determ ne whether all or part of a statenent
violates s. 120.54(1)(a). The decision of

and



the adm nistrative | aw judge shal

constitute a final order. The division
shall transmt a copy of the final order to
the Departnent of State and the conmttee.
The Departnent of State shall publish notice
of the final order in the first avail able

i ssue of the Florida Adm nistrative Wekly.

(d) Wen an administrative |aw judge enters
a final order that all or part of an agency
statenent violates s. 120.54(1)(a), the
agency shall imedi ately discontinue al
reliance upon the statenent or any
substantially simlar statenent as a basis
for agency action.

(e)l. If, prior to a final hearing to
determ ne whether all or part of any agency
statement violates s. 120.54(1)(a), an
agency publishes, pursuant to s.
120.54(3)(a), proposed rules that address
the statenment, then for purposes of this
section, a presunption is created that the
agency is acting expeditiously and in good
faith to adopt rules that address the
statenment, and the agency shall be permtted
to rely upon the statenment or a
substantially simlar statenment as a basis
for agency action if the statenent neets the
requi rements of s. 120.57(1)(e).["]

2. If, prior to the final hearing to
determ ne whether all or part of an agency
statement violates s. 120.54(1)(a), an
agency publishes a notice of rule

devel opnent whi ch addresses the statenent
pursuant to s. 120.54(2), or certifies that
such a notice has been transmtted to the
Florida Adm nistrative Wekly for
publ i cation, then such publication shal
constitute good cause for the granting of a
stay of the proceedings and a conti nuance of
the final hearing for 30 days. |If the
agency publishes proposed rules within this
30-day period or any extension of that
period granted by an adm nistrative | aw

j udge upon showi ng of good cause, then the



adm ni strative | aw judge shall place the
case i n abeyance pendi ng the outcone of
rul emaki ng and any proceedi ngs invol vi ng
chal | enges to proposed rul es pursuant to
subsection (2).

3. If, followi ng the commencenent of the
final hearing and prior to entry of a final
order that all or part of an agency
statenment violates s. 120.54(1)(a), an
agency publishes, pursuant to s.
120.54(3)(a), proposed rules that address
the statenent and proceeds expeditiously and
in good faith to adopt rules that address
the statenent, the agency shall be permtted
to rely upon the statenment or a
substantially simlar statenment as a basis
for agency action if the statenent neets the
requi rements of s. 120.57(1)(e).

4. |If an agency fails to adopt rules that
address the statenent within 180 days after
publ i shing proposed rules, for purposes of
this subsection, a presunption is created
that the agency is not acting expeditiously
and in good faith to adopt rules. |If the
agency's proposed rules are chall enged
pursuant to subsection (2), the 180-day
period for adoption of rules is tolled until
a final order is entered in that proceeding.

5. If the proposed rul es addressing the
chal  enged statenent are determ ned to be an
invalid exercise of delegated |egislative
authority as defined in s. 120.52(8)(b)-(f),
t he agency nust inmmedi ately di scontinue
reliance on the statenent and any
substantially simlar statenent until the
rul es addressing the subject are properly
adopt ed.

(f) Al proceedings to determ ne a
violation of s. 120.54(1)(a) shall be
brought pursuant to this subsection. A
proceedi ng pursuant to this subsection nay
be consolidated with a proceedi ng under any
ot her section of this chapter. Nothing in

10



t hi s paragraph shall be construed to prevent

a party whose substantial interests have

been determ ned by an agency action from

bringi ng a proceedi ng pursuant to s.

120.57(1) (e).
"When section 120.54(1)(a) is read together with section
120.56(4), it becones clear that the purpose of a section
120.56(4) proceeding is to force or require agencies [that
desire to continue to rely on agency statenents defined as
rules] into the rule adoption process. It provides [these

agencies] with incentives to pronulgate [these statenents as]

rul es through the formal rul enaking process.” Osceola Fish

Farmers Association, Inc., 830 So. 2d at 934.

"An agency statenent constituting a rule may be chal | enged
pursuant to Section 120.56(4), Florida Statutes, only on the
ground that 'the agency has not adopted the statenent by the

rul emaki ng procedure provided by s. 120.54."'" Zi nmernman V.

Depart nent of Financial Services, Ofice of |nsurance

Regul ati on, DOAH Case No. 05-2091RU, slip op. at 11 (Fla. DOAH

August 24, 2005) (Sunmmary Final Order of Disnissal); see also

Sout hwest Fl ori da WAt er Managenent District v. Charlotte County,

774 So. 2d 903, 908-09 (Fla. 2d DCA 2001)("The basis for a
chal l enge to an agency statenent under this section [Section
120.56(4), Florida Statutes] is that the agency statenent
constitutes a rule as defined by section 120.52(15), Florida

Statutes (Supp. 1996), but that it has not been adopted by the

11



rul e- maki ng procedure mandated by section 120.54. 1In the
present case, the challenges to the existing and proposed agency
statenent on the grounds that they represent an invalid

del egation of |egislative authority are distinct froma section
120.56(4) challenge that the agency statenents are functioning

as unpronul gated rules.”); Florida Association of Mdica

Equi pnment Services v. Agency for Health Care Adm nistration,

DOAH Case No. 02-1314RU, slip op. at 6 (Fla. DOAH Cct ober 25,
2002) (Order on Mdtions for Summary Final Order)("[lI]n a Section
120. 56(4) proceedi ng which has not been consolidated with a
proceedi ng pursuant to Section 120.57(1)(e), the issue whether a
rul e-by-definition is substantively invalid for reasons set
forth in Section 120.52(8)(b)-(g), Florida Satutes, should not
be reached. That being so, the ultimte issues in this case are
whet her the all eged agency statenents are rul es-by-definition
and, if so, whether their existence violates Section

120.54(1)(a)."); and Johnson v. Agency for Health Care

Adm ni strati on, DOAH Case No. 98-3419RU, 1999 Fla. D v. Adm

Hear. LEXIS 5180 *15 (Fla. DOAH May 18, 1999) (Final Order of
Dismssal) ("It is apparent froma readi ng of subsection (4) of
Section 120.56, Florida Statutes, that the only issue to be
deci ded by the adm nistrative |aw judge in a proceedi ng brought
under this subsection is "whether all or part of [the agency]

statenent [in question] violates s. 120.54(1)(a),' Florida

12



Statutes, . . . ."). The sole renedy avail abl e under Section
120.56(4) for such a violation is prospective injunctive relief.

See Zimmernman, slip op. at 11 ("The statute [Section 120.56(4),

Florida Statutes] is forward-looking in its approach. It is
designed to prevent future agency action based on statenents not
adopted in accordance with required rul emaki ng procedures, not
to provide a renedy for final agency action (based on such
statenments) that has already been taken."). |If a violationis
found, the agency nust, pursuant to Section 120.56(4)(d),
"imredi ately discontinue all reliance upon the statement or any
substantially simlar statenent as a basis for agency action,"”
and it must also, pursuant to Section 120.595(4), Florida
Statutes,? pay the chall enger's reasonable costs and attorney's
fees, "unless the agency denponstrates that the statenent is
required by the Federal Governnent to inplenent or retain a
del egated or approved programor to nmeet a condition to receipt
of federal funds."

The agency statenent that Petitioner is seeking to
challenge in the instant Section 120.56(4) proceeding is one
t hat Respondent has al ready "abandoned” and replaced (with a
substantially different policy statenent). Because it has been
rescinded and thus will not be relied upon by Respondent as a
basis for future agency action, it is unnecessary to adjudicate

Petitioner's claimthat this statenent violates Section

13



120.54(1)(a), Florida Statutes, and he thus is entitled to
prospective injunctive relief under Section 120.56(4).% There
being no reason for this case to remain open in |Iight of
Respondent's rescission of the Chall enged Statenent,*
Petitioner's petition nust be, and hereby is, dism ssed, and the
file of the Division of Adm nistrative Hearings in this case is

closed. See Board of Public Instruction of Orange County V.

Budget Conmi ssion of Orange County, 249 So. 2d 6 (Fla. 1971) ("W

have for review a judgnment of the Crcuit Court of O ange
County, wherein Chapter 63-878, Laws of Florida, was held
constitutional. On appeal here appellants have contended that
Chapter 63-878 is an invalid special act. However, our
attention has been called to House Bill No. 932, enacted on
May 12, 1971, as Chapter 71-29, Laws of Florida, which repeals
Chapter 63-878, Laws of Florida. Accordingly, the controversy
over the validity of Chapter 63-878 has been rendered noot and

t he appeal nust be and is hereby dismssed."); Millings v.

Barton, 620 So. 2d 258 (Fla. 1st DCA 1993)("The letter attached
to appellee's notion to dismss provides appellant with the
relief he requested, thereby rendering noot the appeal of the
di sorderly-conduct charge. W therefore dism ss appellant's
appeal of the summary denial of his petition for wit of habeas
corpus in which appellant chall enged his charge of disorderly

conduct."); Fair v. Board of Elections, Cty of Tanpa, 211 So.

14



2d 239 (Fla. 2d DCA 1968) (" The question raised by appellant has
been rendered noot by virtue of the repeal of the contested
statute, Chapter 15533, Laws of Florida, Special Acts of 1931,
as anended by Chapter 67-2123, Laws of Florida, Special Acts of

1967."); Federation of Advertising Industry Representatives,

Inc. v. City of Chicago, 326 F.3d 924, 929-30 (7th Cr.

2003) (" Federation next argues that this case presents a live
controversy because, though the Gty has repeal ed the chal |l enged
ordi nance, the City remains free to reenact it at any tine. 1In
support of this argument, Federation cites the general principle
that a defendant's voluntarily cessation of chall enged conduct
will not render a case noot because the defendant remains 'free
to return to his old ways.' W do not dispute that this
proposition is the appropriate standard for cases between
private parties, but this is not the view we have taken toward
acts of voluntary cessation by governnment officials. Rather
"when the defendants are public officials . . . we place greater
stock in their acts of self-correction, so |long as they appear
genui ne.' To adopt Federation's view that nere repeal is
insufficient to noot a case would essentially put this court in
the position of presunming that the City has acted in bad faith--
har bori ng hidden notives to reenact the statute after we have

di sm ssed the case--sonething we ordinarily do not presune.

Rat her than presum ng bad faith, we have repeatedly held that

15



the conpl ete repeal of a challenged | aw renders a case noot,

unl ess there is evidence creating a reasonabl e expectation that
the Gty will reenact the ordinance or one substantially
simlar. This rule does not, as Federation suggests, conflict
with Suprenme Court precedent on the issue. 1In a string of

cases, the Court has upheld the general rule that repeal,
expiration, or significant anmendnent to chall enged | egislation
ends t he ongoi ng controversy and renders noot a plaintiff's
request for injunctive relief.")(citations omtted); Cotton v.
Mansour , 863 F.2d 1241, 1244-1245 (6th Cr. 1988)("W agree with
the district court's conclusion that any request for prospective
injunctive relief was noot. NMDSS had clearly changed its policy
of calculation nonths before plaintiff had filed suit and MDSS
had even personally informed plaintiff's counsel of this change
in MDSS policy. There was sinply no ongoing violation by MSS

to enjoin."); Mssachusetts Hospital Association v. Harris, 500

F. Supp. 1270, 1280 (D. Mass. 1980)("[T]his court | acks
jurisdiction to consider the plaintiff's allegations concerning
the inpatient rate nmethodol ogy and rei nbursenent rates that are

no longer in effect."); Yuan Jen Cuk v. Lackner, 448 F. Supp. 4,

10 (D. Cal. 1977)("Since the eligibility requirenments of §
14005. 6(a) (3) have been repealed in their entirety, and no
conpar abl e provi sions enacted in their place, and since

plaintiffs would be entitled only to prospective injunctive

16



relief, we further conclude that this action should be dism ssed

as noot."); and Simons v. lInverness Inn, DOAH Case No. 93-2349,

1993 Fla. Div. Adm Hear. LEXIS 5716 *5 (Fla. DOAH Cct ober 27,
1993) (Recomended Order) ("As to the other relief avail abl e under
subsection 760.10(13), it is noted that the Inn is no longer in
busi ness and thus the issue of whether a cease and desi st order
should lie is rendered noot."). Inasnmuch as no determ nation
has been (nor need be) nade that the Chall enged Statenent
vi ol ates Section 120.54(1)(a), Petitioner is not entitled to
reasonabl e costs and attorney's fees pursuant to Section
120.595(4), Florida Statutes.

DONE AND ORDERED t his 1st day of February, 2006, in

Tal | ahassee, Leon County, Flori da.

A x Mm- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl . us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 1st day of February, 2006.
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ENDNOTES
1/ Section 120.57(1)(e), Florida Statutes, provides as follows:

1. Any agency action that determ nes the
substantial interests of a party and that is
based on an unadopted rule is subject to de
novo review by an adm nistrative |aw judge.

2. The agency action shall not be presuned
valid or invalid. The agency nust
denonstrate that the unadopted rul e:

a. Is wthin the powers, functions, and
duties del egated by the Legislature or, if
t he agency is operating pursuant to
authority derived fromthe State
Constitution, is within that authority;

b. Does not enlarge, nodify, or contravene
t he specific provisions of |aw inplenented,

c. |Is not vague, establishes adequate
standards for agency decisions, or does not
vest unbridled discretion in the agency;

d. Is not arbitrary or capricious. A rule
is arbitrary if it is not supported by |ogic
or the necessary facts; a rule is capricious
if it is adopted wi thout thought or reason
or is irrational;

e. |Is not being applied to the
substantially affected party w thout due
notice; and

f. Does not inpose excessive regul atory
costs on the regul ated person, county, or
city.

3. The recomrended and final orders in any
proceedi ng shall be governed by the
provi si ons of paragraphs (k) and (l), except
that the administrative | aw judge's

determ nation regardi ng the unadopted rule
shall not be rejected by the agency unl ess
the agency first determnes froma review of

18



the conplete record, and states with
particularity in the order, that such
determination is clearly erroneous or does
not conply with essential requirenents of
aw. I n any proceeding for review under s.
120.68, if the court finds that the agency's
rejection of the determ nation regarding the
unadopt ed rul e does not conport with the
provi sions of this subparagraph, the agency
action shall be set aside and the court

shall award to the prevailing party the
reasonabl e costs and a reasonable attorney's
fee for the initial proceeding and the
proceedi ng for review

2/ Section 120.595(4), Florida Statutes, provides as follows:

CHALLENGES TO AGENCY ACTI ON PURSUANT TO
SECTI ON 120. 56( 4) . - -

(a) Upon entry of a final order that all or
part of an agency statenent violates s.
120.54(1)(a), the adm nistrative |aw judge
shal | award reasonabl e costs and reasonabl e
attorney's fees to the petitioner, unless

t he agency denonstrates that the statenent
is required by the Federal Governnent to

i npl enent or retain a del egated or approved
programor to neet a condition to receipt of
federal funds.

(b) Notw thstandi ng the provisions of
chapter 284, an award shall be paid fromthe
budget entity of the secretary, executive
director, or equivalent admnistrative

of ficer of the agency, and the agency shal
not be entitled to paynent of an award or

rei mbursenent for paynent of an award under
any provision of |aw

3/ Contrary to the assertion made by Petitioner and |ntervenor
in their Response to Order Directing Response, there is nothing
in Section 120.56(4)(e), Florida Statutes, suggesting that the
Legislature intended to foreclose the possibility that an agency
that no |l onger desired to rely on a statenent under challenge in
a Section 120.56(4) proceeding could effectively abort the

19



proceedi ng by voluntarily rescinding the statenent. Section
120.56(4)(e) allows an agency that wants to continue to rely on
a chall enged statenent to do so under the circunstances
described therein. It does not purport to address the
situation, present in this case, where the agency desires to

di scontinue its reliance on the statenent.

4/ That Petitioner is also seeking an award of reasonable costs
and attorney's fees pursuant to Section 120.595(4), Florida
Statutes (which is attainable only if there is the "entry of a
final order that all or part of [the chall enged] agency
statenent violates s. 120.54(1)(a)") is not such a reason. See
The Florida Electric Power Coordinating Goup, Inc., v
Departnent of Environnmental Protection, DOAH Case Nos. 01-4018,
01-4019, 01-4020, 01-4021, and 01-4257RU, 2002 Fla. ENV LEXI S
101 (Fla. DOAH April 22, 2002)(Final Oder)(adm nistrative |aw
judge rejected contention that an "award of attorney's fees
under Section 120.595(4) is a collateral |egal consequence that
precl udes dism ssal of the underlying [Section 120.56(4)] action
for nootness"); see also Lewis v. Continental Bank Corp., 494

U S. 472, 480, 108 L. Ed. 2d 400, 110 S. C. 1249 (1990)("[ An]
interest in attorney's fees is . . . insufficient to create an
Article Ill case or controversy where none exists on the nerits
of the underlying claim"); and Cox v. Phel ps Dodge Corp., 43
F.3d 1345, 1348 n.4 (10th Cr. 1994)("[Aln interest in
attorney's fees is insufficient to create an Article Il case or
controversy where a case or controversy does not exist on the
merits of the underlying claim").

COPI ES FURNI SHED

Ben R Patterson, Esquire
Patterson & Traynham

315 Beard Street

Post O fice Box 4289

Tal | ahassee, Florida 32315-4289

Herschel C. Mnnis, Assistant General Counsel
Departnment of Children and Fami |y Services
1317 W newood Boul evard

Bui l di ng 2, Room 204-N

Tal | ahassee, Florida 32399-0700
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Scott Boyd, Executive Director
and General Counsel
Joint Adm nistrative Procedures Committee
Hol | and Bui |l di ng, Room 120
Tal | ahassee, Florida 32399-1300

Li z A oud, Program Admi ni strator
Bureau of Adm nistrative Code
Departnent of State

R A Gay Building, Suite 201
Tal | ahassee, Florida 32399

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder of
Dismssal is entitled to judicial review pursuant to Section
120.68, Florida Statutes. Review proceedings are governed by
the Florida Rules of Appellate Procedure. Such proceedings are
commenced by filing the original Notice of Appeal with the
agency clerk of the Division of Adm nistrative Hearings and a
copy, acconpanied by filing fees prescribed by law, with the
District Court of Appeal, First District, or with the District
Court of Appeal in the Appellate District where the party
resides. The notice of appeal nmust be filed within 30 days of
rendition of the order to be revi ewed.
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